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Summary

The EU's Constitutional Treaty is dead in its current form and the question now is how much of it can be salvaged, speakers agreed at a Policy Dialogue on Can the Constitution be saved? If so, how and by whom? Starting from scratch is not an option, but no one should expect the German EU Presidency in the first half of 2007 to find a miracle solution - or even necessarily to propose any solution at all. 

Full report

Opening the debate, John Palmer, Deputy Chairman of the EPC’s Political Europe programme, said the EU’s mood had been “singularly pessimistic and fatalistic” since the ‘No’ votes to the Constitution in France and the Netherlands, but he believed it was changing: “There are signs that the tectonic plates are beginning to move.”

Starting from scratch is a “non-option”

Dr Ulrike Guérot, Senior Transatlantic Fellow at the German Marshall Fund, Berlin, said it was clear that the Constitution could not be saved in its present form, as neither the French nor Dutch would hold another referendum on the same text that their voters rejected in 2005. However, 15 Member States had now ratified the Treaty and “restarting the whole process from the beginning is a non-option”. The focus, therefore, was on what could be saved from the existing text.

The German government was lowering expectations about what could be achieved during its EU presidency, and Dr Guérot did not expect it to propose solutions - not least because of the short gap between the French presidential elections and the June 2007 EU summit.

Time for a real discussion

Pervenche Berès MEP, Chair of the European Parliament’s Economic and Monetary Affairs Committee and a former member of the Convention on the Future of Europe, agreed that the Constitution could not be saved in its present form, and warned: “The longer we take to enter a real discussion about what to do, the more you are wasting your time.”

She predicted that next year’s discussion would focus on ‘how do we do it’, with decisions on ‘what do we do’ in 2008. But at some stage, she argued, the institutional reform debate and the mid-term review of the EU’s 2007-2013 budget would have to be linked.

Ms Berès said the new Treaty should be based on Parts I and II of the existing text, dealing with principles and rights, but argued that French Interior Minister and UMP Party leader Nicholas Sarkozy’s proposal to put a ‘mini treaty’ to parliamentary approval rather than a referendum “goes against democracy” - and abandoning the Charter of Fundamental Rights would be a “real waste”.

The reason for the Dutch 'No'

Dr Alfred Pijpers, Senior Research Fellow at the Netherlands Institute of International Relations (Clingendael), The Hague, said the Dutch people had not voted ‘No’ because they were now anti-European, but because the text “symbolised political aspirations of Brussels which we don’t like very much”. The majority were not against essential European integration, but opposed the EU’s political ambitions, he said.

The Dutch government would not submit the same text to the voters or parliament again. It had launched a number of initiatives designed to fuel a nationwide debate about Europe, but despite hopes that the referendum result would spark a real discussion in the Netherlands on the EU’s future, “this is not the case”, said Dr Pijpers. Indeed, Europe was not featuring at all in campaigning for the Dutch elections in November.

However, “subsidiarity” - taking decisions as close as possible to the people - is now the buzzword in The Hague, and consideration is being given to establishing an EU scrutiny committee based on the British model.

Dr Pijpers said the Netherlands faced a dilemma: what to do about any new text emerging from the EU’s future deliberations. The country did not have a tradition of referenda - the constitution vote had been unique - but failing to hold a popular vote on a new text (even one stripped of the constitutional elements) would be “very difficult”.

Heeding the lessons of the referenda

Professor Renaud Dehousse, Director of the Centre for European Studies, Science Po, Paris, said the EU was caught between “Charydbis and Scylla”.

Charydbis was the status quo: the argument that the EU is not working “all that badly” currently, and ‘if it works, don’t fix it’. Scylla was the “quick-fix” option: the argument that referenda had been a bad idea, and finding a short-cut allowing the new treaty to be ratified by parliaments alone was the answer.

The Charydbis option was not credible because there were too many problems which were unresolvable under the current structure. And the Scylla option ignored the first lesson of the 2005 referenda - the widespread unease in many countries about an integration process over which people felt they had little influence: the quick-fix option would fuel that anxiety.

Mr Sarkozy’s proposal for a ‘mini-treaty’ introducing the most urgent changes, with a public debate later on longer-term reforms was “clever”, but ignored lesson number two - that major institutional reform was impossible in an expanding EU in which each Member State had a veto.

“I don’t see many possibilities for such a system leading us anywhere,” said Professor Dehousse. He doubted that Member States would agree to major decisions being taken without their approval, so the only solution would be to build “a completely new enterprise next to what we have now”.

Discussion

Answering questions, Dr Guérot said the 2008 deadline for resolving the Constitution problem would not necessarily be met. Certainly, the Germany Presidency would not provide a “magic solution” and did not pretend to have one. “The German spirit is not one of cherry-picking,” she added.

However, many people were content with the terms of the Nice Treaty in the absence of a constitution. "Many can live without it [the constitution], that is the reality,” she said, adding: “We may have to muddle through until 2009.”

Ms Berès said many in France would be happy if Europe did not feature in the forthcoming French presidential election campaign. It was crystal clear that the main reason for the French ‘No’ had been Part III of the constitutional text. Now the debate on this should be relaunched alongside the EU budget debate. If the “right dynamic” was achieved between the German EU Presidency and the French Presidency in the second half of 2008, “maybe something can happen”.

Dr Pijpers said the one Dutch problem in the Constitution debate was the fear that Brussels would replace the primacy of the Dutch state. The Dutch felt Europe need not be about deep political integration, but should remain more about markets and business.

Mr Dehousse argued that what was needed was more EU cohesion and the transfer of more powers to Brussels by those countries which wished to forge ahead, via a separate treaty. He admitted that this would pose “enormous” technical difficulties, but said it would be better than trying anything else in the current situation where unanimity was required.

Dr Pijpers refused to blame a lack of information or a bad information campaign for the Dutch ‘No’. The information Dutch voters had received had been “excellent” - the problem was that the more information they got, the bigger the No vote became.

Professor Dehousse attacked the idea of holding referenda, which, he said, were “very good at undoing compromises”. However, Ms Berès said the referenda had been triggered by the project’s constitutional ambitions, and there was no alternative.

Asked why people were worrying about the problems triggered by the French and Dutch rejections when the British would reject the constitution anyway, Ms Berès said referenda were all about democracy, and it was unrealistic to believe that, as happened with Denmark and Ireland over the Maastricht and Nice Treaties, voters could be asked to vote again on the same text.

Dr Guérot said there was clearly a lack of political will at the moment, but at least the EU's institutional structure enabled it to function until the will was found.

Conclusions

Former Justice and Home Affairs Commissioner Antonio Vitorino, chairman of the EPC’s Political Europe programme, summed up the situation in one phrase: “The Constitution is dead, long live the Constitution.”

The current text “was not capable of delivery”, and the EU now faced two major problems: time and the degree of ambition among Member States.

Referring to the 2008 deadline for resolving the Constitution issue, he said deadlines were always helpful to put pressure on people to take decisions, but they were not always possible to keep. The current European Commission insisted that the present situation was not a crisis and people were working on ways of delivering results. But ultimately this would depend on taking decisions and, as time passed, that would become increasingly difficult, not easier.

The French ‘No’ was “more global” than just a verdict on the constitution, and Mr Vitorino agreed with Dr Pijpers that there had been a shift in Dutch society against aspects of EU integration. New referenda would be needed on a new text in both countries “whatever constitutional engineering we find”.

Too often, the debate was about how to engineer the constitution to get round the French and Dutch results. That was not going to work: the approach had to be to redesign the Treaty to bring France and the Netherlands back on board.

Mr Vitorino offered three options:

1. The most Cartesian idea was to forge a completely new comprehensive treaty. But now was not the right time for this.

2. A mid-term approach - a split exercise to salvage the crucial parts of the current constitution and give the Commission a full voice. However, some countries would not accept any “downgrading” of the key policies in the Constitution.

3. Change the current text as little as possible and add clarification of policy issues not dealt with by the constitution. “Complementary components” could deal with the social model and so on.

Responding to those who felt the process was stuck, Mr Vitorino pointed out that, originally, the British were totally opposed to including anything related to energy policy in the Constitution. Now they were in favour. “This tells us a lot,” he said. “Many people might change their minds over a short period of time - and not always for the worse.”
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