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About the European Public Health Alliance (EPHA)

EPHA is a Brussels based non-governmental organization (NGO), which is a platform for 90 Europe-wide NGO networks, or not-for-profit organizations that have an interest in health and civil society issues.  EPHA campaigns on public health matters and increased citizen participation in the EU decision making process.  (Additional information about EPHA can be found at www.epha.org)

This paper describes EPHA's response to the Commission's Proposal to regulate nutrition and health claims. 

Part 1 – the policy context

Introduction – the problem

Currently European consumers are confronted with a bewildering array of food products with vibrant slogans and claims which promise to deliver everything from better moods, reduced cholesterol levels, to lower weight etc.  Many of these claims are misleading, irrelevant and confusing, and are often scientifically unsubstantiated.  Varying regulations do exist at Member States level, which only increases the confusion in a wider single market, as a claim that may be allowed in one country may be prohibited in another.  At EU level, the only food claims currently prohibited are medical claims (article 2 (1) (b) of Directive 2000/13/EC); this prohibits food manufacturers from making curative claims for their food products.  

There is an international framework that provides guidance on many food issues, from food trade to limits for pesticide residues.  The Codex Alimentarius provides a number of standards/guidelines concerning food labeling, but these are general and not product specific.  Moreover, the Codex is a framework for which there is no legal obligation to adhere to; yet even in the Codex there is an explicit statement about the need for greater clarity and harmonization to promote better public health:

"The harmonization of food standards is generally viewed as a prerequisite to the protection of consumer health as well as allowing the fullest possible facilitation of international trade. . . .

Harmonization can only be achieved when all countries adopt the same standards."

What are nutrition and health claims, and why do they matter?

· A nutritional claim according to the Codex guidelines is any representation which states/suggests/implies that a food has particular nutritional properties including/not limited to its calorific value & traditional nutrients eg protein, carbohydrates, fat, fibre etc.  (The draft EU proposal under consideration in this paper will extend this definition to include 'other substances' eg antioxidants, probiotic bacteria etc).  

· A health claim is defined by the European Heart Network (EHN) as ‘a message that draws attention to the possible health benefits of a given food product’.  

Nutritional and health claims matter because there is sufficient evidence to conclude that they do affect consumer-purchasing decisions; therefore misleading information could in fact be damaging to peoples' health.  For example a consumer buying a product which is 90% fat free could reasonably assume that they are buying a low fat product, when in fact they are not.  Increased consumption of such products could conversely increase fat intake.  Furthermore, the need for accurate claims is even more acute when we take into consideration the alarming findings of a recent World Health Organization report about the poor adherence to drug therapies by those suffering from chronic diseases.  It found that in developed countries, adherence to medicine regimes averaged only 50%.
   Although medical claims are already banned, some of the health claims currently appearing on the market are so sophisticated as to almost suggest medicinal type properties.  Without more rigorous scientific substantiation and monitoring of health claims, the distinctions between food and medicine may become blurred and exacerbate the problem identified.  

For the reasons outlined, EPHA welcomes the draft proposal on the regulation of nutrition and health claims published by the European Commission in July 2003, as important step forward in protecting the health of EU citizens.  We particularly welcome the inclusion of prior approval and scientific substantiation of claims, and the limitations of claims to products that meet all the criteria of nutrient profiles.  However, EPHA does have a number of concerns and recommendations, which are outlined later in this document.  

Food and Public Health 

There is a direct connection between nutrition and health status but the debate on this issue has largely focused on the post-war revolution in eating habits.  Whilst rightly there has been emphasis on the dramatic increase in the consumption of high-fat and energy dense foods this has overlooked the supply side of the food equation, ie the manifold increase in the industrialised production and marketing of such foods.  Convenience foods and packaged food items are increasingly the staple ingredients of the modern European diet.  The health impact of often nutrient poor food has been exacerbated by decreasing levels of physical activity leading to spiralling levels of obesity and chronic diseases.  Yet the connection between food production (maximised shelf life and associated ingredients, aggressive marketing and branding, portion sizes etc) and the health of the population has often been downplayed as attention is targeted on so-called ‘lifestyle or consumer choices’.  This emphasis on individual responsibility has led to an unpalatable moral undercurrent attributing chronic diseases to poor choice, rather than a flawed food policy or limited availability of affordable, quality alternative foods.

In addition, there has been insufficient political and legislative recognition of the link between malnutrition and chronic diseases.  The common perception is that malnutrition is a problem of food scarcity in underdeveloped countries.  However, malnutrition – meaning poor nutrition from diet – can also be a direct consequence of over-consumption, particularly of food with limited nutrient content.  In a recent report, the World Health Organization is explicit about this distinction:

"A good and an adequate food supply are central for promoting health and well-being.  A shortage of food and a lack of variety cause malnutrition and deficiency diseases.  Excess intake (also a form of malnutrition) contributes to cardiovascular diseases, diabetes, cancer, degenerative eye diseases and dental caries.  Food poverty exits side by side with food plenty."
  

In developed countries, chronic diseases disproportionately affect poorer citizens and this is compounded by the fact that they experience greater difficulty in accessing preventative services and healthcare treatment.  In 2001, 60 % of the 56.5 million deaths globally were attributed to chronic diseases such as cardiovascular diseases, diabetes and obesity.  These diseases are largely preventable and are intimately linked to dietary intake.
   WHO and FAO argue that the root causes of malnutrition include poverty and inequity, and to truly tackle these issues there needs to be a convergence between public health and public policy.
  

Likewise, EPHA’s position is that any legislation concerning food must be part of a wider policy context that addresses equity, access and availability as well as price and quality.  All food-related policies must address food poverty issues so as not to further entrench health inequalities by creating an elite range of foods that can only be afforded by the wealthy.  The goal must be to improve the nutritional quality of mass-produced, everyday foods.

Children

There is particular concern with regard to rising levels of obesity amongst children, of which increased consumption of unhealthy foods is obviously a causative factor.  Sedentary lifestyles are another factor, which have an additional negative consequence when longer periods in front of a TV results in increased exposure to intensive advertising of unhealthy foods.
  Research dating back as early as 1985, has suggested a causal link between obesity and television watching habits.  Other research has indicated a direct relationship between the presence of a TV in a child’s bedroom, viewing habits and heavier body weight.  More recently a report by the British Food Standards Agency (FSA), found a direct link between advertising and food purchasing and consumption.  The author states:

"advertising to children does have an effect on their preferences, purchase behaviour and consumption, and these effects are apparent not just for different brands but also for different types of food."

This obesity time bomb is so serious that the some people in the UK are warning that unless it is tackled urgently the current generation of children may actually have a lower life expectancy than their parents.  

Part 2: EPHA's comments and recommendations on the draft proposal
It is regrettable that health claims specifically targeted at children are not prohibited. EPHA strongly recommends that these should be completely banned. 

A)  Comments on the Explanatory Memorandum

Whilst EPHA welcomes the text, we regret that it is not designed to contribute towards a high level human health as obliged by Article 152 of the Amsterdam Treaty.  To that end:

We recommend that the explanatory Memorandum includes: 'the promotion of public health' as one of the main objectives of the proposed Regulation (page 3)

Page 4: Points 13.  EPHA supports the points made by some consumer organisations and Member States that a health claim is irrelevant, misleading and potentially harmful if the overall nutrient profile of the product is not taken into account. For example no health claims should be made for products with high fat, salt or added sugar contents. 

B)  Comments on the Proposed Regulation

Article 1 – Subject matter and scope

As previously stated, the goal of this Regulation must be to promote optimum nutrition and contribute to a high level of health protection in the EU and this must be explicitly recognised.

We recommend that Paragraph 1 reads: 

'This Regulation is intended to harmonise the provisions laid down by law, … in order to ensure the effective functioning of the internal market whilst providing a high level of public health and consumer protection'.
Article 4 – Restrictions of the use of nutrition and health claims

EPHA welcomes this article as the most important in the entire Proposal, as it aims to restrict claims to only those products with acceptable nutrient profiles.  This will enable the examination of fats, salts and added sugar content.  We also welcome the exclusion of any alcoholic beverage using a health claim if it has more than 1.2% alcohol. 

However, EPHA has strong concerns about the process by which nutrient profiles will be established.  The process lacks transparency and does not identify key sources of relevant information such as public health bodies and health professionals.  Therefore,

we recommend that ‘public health organisations and health professionals’ be listed in addition to ‘food business operators and consumer groups’. 

EPHA would also like:

· Clarity about the precise consultation process including the names of organizations/bodies that will be represented.   

· Clear guidelines about baseline standards of scientific evidence necessary to secure a nutrient profile.  

Article 6 – Scientific substantiation of claims

EPHA supports the recommendation made by our member organization the European Heart Network, that the proposal's statement: 

'Nutrition and health claims shall be based on and substantiated by generally accepted scientific data', should be replaced by:

'Nutrition and health claims shall be based on a systematic review of all the available scientific evidence relating to the validity of the claim'.  

EPHA would further recommend that the systematic review be transparent ie that all the data and findings are made public.  

Only a systematic review, with adequately defined protocols and replicable processes can ensure that the health claims can be substantiated.   

In earlier drafts of this Regulation, claims referring to cognitive functions were prohibited; this provision was subsequently deleted.  In regard to Article 6.2:

EPHA supports the recommendation from our member organization, the Pharmaceutical Group in the European Union (PGEU) that this prohibition be reintroduced.  

Article 9 – Comparative Claims

EPHA welcomes Article 9, which only allows comparative claims within the same category of foods.

Article 11- Implied health claims 

EPHA welcomes the principles in this Article. However, point (d) mixes two separate issues: a claim linked to advice of health professionals and charities, with that of a claim implying a negative health impact from non-consumption of the product.  The latter claim is obviously harmful and should be prohibited. 

There is a legitimate role for health professionals or charities in providing advice on diet and nutrition.  EPHA feels it would be helpful for all parties concerned that there be greater clarity on the distinction between advice, guidance or recommendations provided by health charities and professional organisations, and commercial endorsements or sponsorship arrangements.  These are complex issues that cannot be addressed in the scope of this Regulation and would be more appropriately addressed at a national level. 

Article 18 – Community Register

EPHA welcomes the principle of providing as much information to consumers as possible, and sees merit in providing a list of rejected as well as accepted claims.  Nonetheless, we have reservations about how accessible such a register would be for citizens, particularly in reference to information that the food industry claims is ‘proprietary’ and therefore presumably not available to the public.  

EPHA recommends that the ‘Register’ be an on-line searchable database.  This website should also be linked to appropriate statutory bodies in Member States, and widely publicized.  
Conclusion

EPHA welcomes this draft proposal as a significant step forward in protecting citizens from the exploitation of misleading claims.  However, any legislation introduced will need to be supported by education campaigns in Member States so that a common understanding of claims and their limitations is fostered.  

As stated, our major concern remains the lack of an explicit public health agenda in this proposal.  The direct link between nutrition and chronic disease means that the promotion of human health should be the paramount principle in the EU policy in harmonizing nutrition and health claims.  It should be the benchmark by which nutrition and health claims are measured, ie to what extent do they contribute to better health for EU citizens.  The argument used by the food industry that there are no bad food products just poor dietary choices, is an attempt to deflect criticism from the fact that current labelling and marketing is actively making good decision-making harder.  The benefits to industry of this Proposal are clear, it will simplify the numerous claims processes that currently exist and will enable them to make authorised claims throughout the expanding EU.  The benefit to consumers will only occur if claims are authorised only for those products which meet a minimum nutrient profile.

Given the importance of good nutrition to our health, and the consequent necessity of having clear and accurate information to enable appropriate choices, EPHA feels that the entire nutrient profile of a food product is important.  To that end we believe that unless the profile of the entire product is screened no nutritional or health claim should be permitted.  
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