WHY EUROPEAN CONSTITUTION MATTERS FOR HEALTH AND SOCIAL SERVICES - HOW CAN IT BE INFLUENCED

Health and social services are important for all European Member States and have important distinctions in comparison to other services. In general European citizens have wanted to keep decision making on these services close to citizens. At the same time further concerns over the nature of these services have emerged:

1) In the context of definition of services of general economic interest,

2) concerning the impact of internal market regulations and 

3) the impact of trade policies upon functioning, basis and financial sustainability of health and social security systems. 

Three aspects of the constitution have become important in the context of service provision, financing and access. In all these aspects, major concerns deal with the nature of regulatory power and the extent to which regulation of these services should be made in the context of the policy aims, functioning and costs of these services rather than in the context of markets, competition and trade.  

Especially in countries, which have committed to provide services universally in a geographically dispersed and sparsely populated areas, mechanisms for cross-subsidisation need to take place and be ensured. Market failures are known and widely discussed in the area of health and social services and require substantial regulatory capacity beyond the more market oriented regulatory measures in other services sectors. 

In most countries these services are also provided with a public-private mix consisting of public services, non-profit and for-profit agencies. The issue is not to what extent public or private services are involved in provision of care, but rather on what basis these should be regulated. It is clear from health and social policy perspective that market access of providers will be less important than other policy aims, especially as in the field of health and social services quality is difficult to assess in a meaningful way and information asymmetries are vast. These services are also considered widely as social rights and necessary in a way, which does not allow inequalities in services provision. Due to accumulation of costs of care, the benefits of choosing customers or serviced population becomes also easily more important in these sectors. This means that ordinarily assumed benefits of privatisation and markets may not bring expected benefits in these services and other issues, such as trust, cooperation and continuity of service provision and relationships are of more relevance. 

Pressures towards more market-based regulatory measures and functions come almost entirely from outside these sectors. While some governments may wish to implement more market oriented measures and choice in organising services, they are rarely comfortable with market-oriented regulatory frameworks. 

This is the reason why concern over impact  of internal markets on health care systems in European Member States has become an important issue (see, for example, the Report of the High Level Committee on health: http://europa.eu.int/comm/health/ph_overview/Documents/key06_en.pdf). The obligation and responsibilities for service provision rests in Member States. Thus they need to have necessary means to ensure this. If European Commission competence is wished to be expanded in the area it is important to ensure that this is followed by giving equal social rights for European citizens as part of the constitution. At the moment this is not the case and there is a danger that the current text of the constitution will expand competence of the European Commission and especially internal markets (competition, subsidies, free movement of people and services) and trade-policy related powers in ways which may not have been anticipated. It is thus important that issues with respect to certain articles of the constitution are addressed appropriately. 

1. ISSUE OF COMPETENCE 

The fundamental principles in the Article 9 imply that competences not conferred upon the Union in the constitution remain with the Member States. However, it is a fundamental problem of the proposed constitution that nowhere is it stated what is the case when these two competences clash. The danger is that only what is written remains relevant and can be dealt with. This means that unclarity in the issue may in practice implicitly reduce health and social services issues subordinate to trade policy and internal markets.  

Article 9 Fundamental principles

1. The limits of Union competences are governed by the principle of conferral. The use of Union competencies is governed by the principles of subsidiarity and proportionality. 

2. Under the principle of conferral, the Union shall act within the limits of the competences conferred upon it by the Member States in the Constitution to attain the objectives set out in the Constitution. Competencies not conferred upon the Union in the constitution remain with the Member States. 

The Article 12 Exclusive competence

Article 12. 

1. The Union shall have exclusive competence to establish the competition rules necessary for the functioning of the internal market, and in the following areas:

-monetary policy, for the Member States which have adopted the Euro

-common commercial policy

-customs union

-the conservation of marine biological resources under the common fisheries policy

2. The union shall have exclusive competence for the conclusion of an international agreement when its conclusion is provided for in a legislative act of the Union, is necessary to enable it to exercies its internal competence, or affects an internal Union act. 

The above written definition of exclusive competence is problematic. It does not solve the already existing problems with internal markets and health and may reach easily to the area of health and social services as commercial actors are involved in policies related to these services. It also gives broad scope fo the European Union to act in the context of international agreements and through that a possible way to expand powers to these fields. The definition of shared competence has also changed from the traditionally known definition of shared competence and is now based on the notion in Article 11.2. that:

11.2. When the Constitution confers on the Union a competence shared with the Member States in a specific area, the Union shall and the Member States shall have the power to legislate and adopt legally binding acts in the area. The Member States shall exercise their competence to the extent that the Union has not exercised, or has decided to cease exercising, its competence. 

This clearly states priority of Union competence and the Member State competence is defined as a kind of residual competence. Social policy is partly considered in this area as well as common safety concerns in public health matters. This definition is clearly based on primacy of European Union competence and the supporting role of Member States. The constitution also defines areas of supporting, coordinating and complementary action in Article 16. 

Article 16: Areas of supporting, coordinating or complementary action

1. The Union may take supporting, coordinating or complementary action

2. The areas for supporting, coordinating or complementary action shall be, at the European level: 

-industry

-protection and improvement of human health

-education, vocational training, youth and sport

-culture

-civil protection

3. Legally binding acts adopted by the Union on the basis of provisions specific to these areas in Part III may not entail harmonisation of Member States' laws and regulations. 

Issues related to exclusive Union competence in the field of internal markets and common commercial policy also deal with health and social services. There is no guarantee anywhere in the text to ensure that trade policies or internal markets do not encroach to the area of social and health services and define how these services can or cannot be provided on the basis of a commercial regulatory framework.  This has already become an issue in the context of current agreements and could become worse in the context of the constitution due to broadening of Union competence.

Furthermore, an important issue in this area is to understand that commercial regulatory frameworks imposed by competition rules or trade agreement may not in practice imply harmonisation of Member States laws and regulations. In contrast they enhance commercialisation in a way, which influences different health systems in different ways by means of requiring that these function in a way defined in a commercially oriented framework, e.g. least trade restrictive or following competition regulations when contracting out services. 

This means that all health systems in European Member States, whether based on insurance or national health services organisation, may face creeping regulatory requirements based on rights of commercial providers. However, these may not lead to harmonisation of these systems as such. 

Considering the nature of the services and existing evidence on commercialisation and health and social services it is difficult to foresee that imposing a commercially oriented legal and regulatory framework would be beneficial to the overall functioning of these services within Member States, neither in terms of overall costs and quality or the aims of universality and solidarity in service provision.   

This means that a clause to ensure that the European Union exclusive competence does not encroach to these areas is necessary. The possibilities to do so will be explored later. 

2.  SERVICES OF GENERAL ECONOMIC INTEREST

The Part III of the Constitution first addresses clauses of general application. It is necessary to note that health or maintaining high level of health protection does not feature as part of these clauses, thus making in very weak concern in a European context. 

The Article III-6 deals with services of general interest. In the Convention process this article was seen as means to ensure that governments may secure the provision of these services and ensure that their citizens have universal and equitable access to these services. However, the existing definition is problematic as it does not in practice ensure that and rather expands the competence of the European Commission in the area through the reference to European laws. The text is otherwise same as the currently existing text in the Union Treaty (EU article 16).

Article III-6 

Without prejudice to Articles III-5, III-56 and III-136, and given the place occupied by services of general economic interest as services to which all in the Union attribute value as well as their role in promoting social and territorial cohesion, the Union and the Member States, each within their respective powers and within the scope of application of the Constitution, shall take care that such services operate on the basis of principles and conditions, in particular economic and financial, which enable them to fulfil their missions. European laws shall define these principles and conditions. 

The Article III-55 sets rules for public undertakings in relation to freedom of movement (Article I-4(2)), Article III-56 and III-58. Article III-56 covers aids granted by Member States and their compatibility with the internal markets and Article III-136 deals with transport services. 

The addition of the Article III-6 was debated during the convention and also seen to provide means to ensure protection for public utilities. The term services of general economic interest is usually used in the context of public utilities and services such as postal services. However, it is used also as an exemption in trade agreements, where it is assumed to safeguard public subsidies and provision with respect to public services type of services also when these are contracted out to commercial providers. The definition is of importance if, for example, one wishes to cover hospital services in countries which have committed the sector in GATS. Thus the definition of services of general economic interest matters and that will also be discussed further in the context of the EU Green Paper (http://europa.eu.int/eur-lex/en/com/gpr/2003/com2003_0270en01.pdf). The issue is again about ensuring that governments will have sufficient freedom to regulate in order to ensure cost-control, quality and universal service provision and that they will not be bound by requirements of a more commercially oriented regulatory framework.    

The problem with the stipulation of the Article III-6 is that it does not really provide such protection or safeguard for these services as was intended by some proponents of the clause during the convention process, but opens up the possibilities of encroaching Commission competence to the area of health and social services in defining the conditions and principles under which services would need to operate. The extent to which this can result in overt reliance on internal markets, competition and other more commercially oriented mechanisms is of course not clear, but there are reasons to expect that it is likely that broadening Commission powers in the area imply more commercially oriented regulation than less. As it may expand Union's powers also with respect to health and social services it also makes it more difficult to separate areas of internal and external competence. This will also have consequences in the context of trade policies as, for example, use of majority voting is defined in the context of internal and external competence.   

3. COMMON COMMERCIAL POLICY

The article 216 and 217 set the framework and rules for the Common commercial policy and in comparison to the Nice agreement expand the EU competence to cover all services and foreign direct investments and covers as well measures to protect trade, such as dumping and subsidies, all of which may have substantial relevance to health and social services.  The relationship between articles 216 and 217 is unclear, but it may be assumed that the article 216 sets the basic framework and aims and 217 details means to achieve these in more detail. 

Article 216

By establishing a customs union between Member States, the Union aims to contribute, in the common interest, to the harmonious development of world trade, the progressive abolition of restrictions on international trade and on foreign direct investment, and the lowering of customs and other barriers. 

Article 217

1. The common commercial policy shall be based on uniform principles, particularly with regard to changes in tariff rates, the conclusion of tariff and trade agreements relating to trade in goods and services and the commercial aspects of intellectual property, foreign direct investment, the achievement of uniformity in measures of liberalisation, export policy and measures to protect trade such as those to be taken in the event of dumping or subsidies. The common commercial policy shall be conducted in the context of the principles and objectives of the Union's external action. 

2. European laws and framework law shall establish the measures required to implement the common commercial policy.

3. Where agreements with one or more States or international organisations need to be negotiated and concluded, the relevant provisions of Article 217 shall apply. The Commission shall make recommendations to the Council of Ministers, which shall authorise the Commission to open the necessary negotiations.The Council of Ministers and the Commission shall be responsible for ensuring that the agreements negotiated are compatible with internal Union policies and rules.

4. For the negotiation and conclusion of agreements in the fields of trade in services involving the movement of persons and the commercial aspects of intellectual property, the Council of Ministers shall act unanimously where such agreements include provisions for which unanimity is required for the adoption of internal rules. 

The Council shall also act unanimously for the negotiation and conclusion of agreements in the field of trade in cultural and audiovisual services, where these risk prejudicing the Union's cultural and linguistic diversity. 

5. The exercise of the competence conferred by this Article in the field of commercial policy shall no affect the delimitation of internal competences between the Union and the Member States, and shall not lead to harmonisation of legislative or regulatory provisions of Member States insofar as the Constitution excludes such harmonisation. 

Article 227  (excerpts)

1. Without prejudice to the specific provisions laid down in Article III-217, agreements between the Union and third States or international organisations shall be negotiated and concluded in accordance with the following procedure. 

…/…

9. The Council of Ministers shall act by a qualified majority throughout the procedure. It shall act unanimously when the agreement covers a field for which unanimity is required for the adoption of a Union act as well as for association agreements and for Union accession to the European Convention for the Protection of Human Rights and Fundamental Freedoms. 

It is necessary to note that while the trade policy article expands the role of Commission competence and brings more issues to majority voting, the current exception deals only with cultural and audiovisual services and only within the context of unanimity of decisions. As this may apply unanimity in the context of trade policy decision-making and in terms of already negotiated broader packages, it is likely that this clause does not give sufficient tools to Member States to ensure that health and social services related concerns are sufficiently taken into account during the negotiation process and concerning how e.g. matters of subsidies, government procurement and domestic regulation are dealt with. Any reliance on unanimity in decision-making is also problematic in the light of new proposals, which would make it easier to shift the status from unanimity to majority voting. 

Thus important aspects relate also to negotiation process and broader questions of trade in services, domestic regulation and government procurement practices, which may not be reduced to a unanimity clause. The clause on harmonisation cannot be seen as sufficient protection either as trade policies do not necessarily imply harmonisation, even they easily prioritize commercial rights above social rights, such as those of universal access or sustainability. Commercial regulatory frameworks are not necessarily equal to harmonisation. Furthermore, if European competence in the field of services of general interests is to be broadened as part of Article III-6, it may further weaken the article.  

4. CONCLUSIONS

In order to ensure that health and social services remain regulated on the basis of health and social policy priorities and not on the basis of commercial priorities a general clause is required. Three different options for action are presented below. It would also be meaningful to add concerns with respect to education, cultural (e.g. library) and audiovisual services as these all do entail aspects which European citizens highly appreciate.

1. COMPETENCE

There is always a possibility to add a broad clause to the Article 1-12 defining EU competence. The most explicit way would be the following:

I-12.3. 

Member States have the exclusive competence to finance, regulate and organise health, social, educational, cultural and audiovisual services and to ensure their financial sustainability and universal access of their citizens to these services.  Union competence and decisions in other areas can support Member States in these tasks, but cannot limit or restrict the capacities of Member States to undertake them. 

Reference, to this article could then be made in the context of trade policies and internal markets. 

This should basically cover all impacts of internal markets or trade policy and reference to the article could be made in the context of EU competence in common commercial policy. This does not solve the problem of given broad competence to the EU in negotiation of international agreements, which would still need to be corrected:

Article I-12.2.

2. The union shall have exclusive competence for the conclusion of an international agreement in subject matters which exclude the competence of Member States or only and in so far as common rules have been established at internal level. 
This correction is necessary to ensure that e.g. international concerning matters with health and social policies are not made under sole Union competence as the current wording would prevent Member States from participating in international agreements in virtually every field covered in the Treaty. The proposed definition follows partly European Court of Justice decision on the matter. 

Some aspects of the issue of competence could, in principle, be partly dealt with either in the context of horisontal clauses and Article III-6 or as addition to Articles dealing with internal markets (e.g. Article III-35). However, it is necessary to note that this would only cover aspects of free movement of services and not, for example, that of establishment or free movement of patients, which could also become an issue in health and social fields. 

It might be most parsimonious to have a single article as replacement of the Article III-6 to combine both issues. The most limited version would, in principle, remove the reference to European law and the expansion of EU competence and add merely new sentence on health and social services. However, it might be useful to let the article to reflect also concerns with respect to services of general economic interest as this definition will be of importance as part of trade policies in future and as its definition is under broader debate in the context of the Green Paper on the issue. There are concerns that if provision of health and social services is contracted out in some countries these can be defined as services of general economic interest and will need to comply with such internal market regulations, which may not be supportive of their efficient functioning, quality of care or ensuring of equal access to services to all citizens. Thus, if the definition of services of general economic interest is to be broader and could in future cover also health and social services, it is meaningful to untie this definition from internal market oriented commitments and make the article more simple.

Article III-6new

Member States have the right and competence to ensure that decisions on health, education, social, cultural and audiovisual services are made on the ground of sectoral policy priorities. Decisions made in other areas of Union shall not limit capacities of Member States to organise, regulate and finance these services in order to ensure universal access and solidarity. This applies also to such services, which may be defined as part of services of general economic interest. In so far as other services of general economic interest are concerned, Member States will have the right to ensure that these support territorial and social cohesion and that these function under rules and principles defined by the Member States.  The Union shall, within its respective powers, support the Member States in these tasks.    

and

Article 216

By establishing a customs union between the Member States, the Union aims to contribute, without prejudice to Article III-6new/Article 1-12.3, in the common interest, to the harmonious development of world trade, the progressive abolition of restrictions in international trade and on foreign direct investment, and the lowering of customs and other barriers. 

Or, depending of the relationship between Article 216 and 217:

Article 217

1. Without prejudice to Article III-6new/Article 1-12.3, the common commercial policy shall be based on,../..  

This may be sufficient to cover most concerns related to these services.  This would also remove the necessity of separate clause on audiovisual and cultural services in article 217.  

However, in the context of trade policies the most explicit means to ensure decision-making on health and social services is to add a clause on social, health and education services to the one dealing with trade policies. This should include investments as this is the form of major trade-related interests and could become and issue in future. The inclusion of foreign direct investments also expands trade competence areas.   

217 (addition)

External decisions on trade and investment in services of health, social, educational, cultural and audiovisual sectors shall be decided on the basis of the policies within these sectors and as part of the respective competencies of Member States. The Member States shall negotiate and conclude jointly with the Union all agreements which affect these services. 

Finally, effectiveness in trade policies can be seen as only secondary aim in comparison to promotion of well-being of European citizens.  In the end of the day, trade policies, which have been geared towards acknowledging limits of markets may be more successful in long-term than those undermining the social rights and values of European citizens. 
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